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   BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA ::::::::: ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

 M.A.C.T Case No. 122 of 2012

SRI GAUTAM BORUAH (aged about 24 years)

 Son of Sri Hemanta Baruah

           Resident of Parbotia Baruah Chuk,

           P.O., P.S. & Dist- Tinsukia, Assam.

...................        Claimant

                    -Versus- 

    1. SRI SUBHAN MORAN

Son of Sri Tulan Moran,

          R/O. Jaigukhowa

          P.O. Borgaon (Makum), & District- Tinsukia, Assam

(Driver of the vehicle being No. AS-06-AC/1867, 

  D/L No. 21902/TSK Valid up to 3.6.2013)

    2. M/S ORIENTAL INSURANCE CO. Ltd.

(Represented by its Divisional Manager

(Duliajan, Tamuli Mansion, 1st floor, station road

P.O., P.S. Duliajan & District- Dibrugarh, Assam.

          Policy No- 322502/31 12013/932.

(valid up to 16.6.2013)
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3. SRI PRANJAL KAKATI

S/O. Komeleswar Kakoti

          R/O Mahmari P.O. Kathalguri,

Dist. Dibrugarh, Assam

(Owner of Tanker No. AS-06-AC/1867)

4. SRI BISHNU SHARMA

Son of Ram lal Sharma

          College road, Ghandipara

Dist. Tinsukia, Assam

(driver of vehicle no. AS-23/AC-3083)

5. SRI RAMEN SARKAR

Son of late Jamini Sarkar

R/O. Naupukhuri, P.O. Bhimpara, Tinsukia, Assam

(owner of vehicle no. AS-23-AC/3083)

6. M/S. THE NEW INDIA ASSURANCE CO. LTD.

Represented by it Divisional Manager

Tinsukia Branch office, Tinsukia

(Policy No 530800311100010306 valid up to  10/2/2013)

                                                         ............     Opposite Party  

Appearance:-

  Sri R.C Shah

  Advocate……………......……...For the Claimant.   

  Sri  A.C Borah

            Advocate........…...........….....For the Opposite Party no. 2.

            Sri S. Roy

            Advocate........……..................For the Opposite Party no. 5.

            Sri G.  Chakraborty

            Advocate........……..................For the Opposite Party no. 6.

  Date of Argument   :    16.02.18

  Date of Judgment   :    22.02.2018
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                         J  U D G M  E  N  T

1.               The   instant   case  has   been   filed  by  claimant

namely,   Sri  Gautam  Barua,  S/o.  Sri   Hemanta  Baruah  ,   a

resident of  Parbatia  Barua Chuk under Tinsukia PS in the district

of Tinsukia, Assam for seeking compensation on account of his

injury  in  a  Motor  vehicular  accident,  which  occurred  on

14.09.2012   at about   5 A.M.  

2.                 It  is  apparent that the claimant has filed the Petition

U/s. 166 of Motor vehicle Act 1988, (which henceforth referred to

as MV act for the sake of brevity), under which  he is seeking the

relief.  

3.             The  claimant  in  his  claim  petition  has drawn the

attention of the Court that on 14-09-2012 at about 5 A.M., while

the  victim  was  going  by  vehicle  no.  AS-23-AC/3083  with  his

goods and proceeding from Tinsukia town towards Doomdooma

side and when the vehicle reached near Hansara N.H. 37, all of a

sudden due to rash and negligent driving  of the driver of the

tanker bearing regt. No. AS-06/AC-1867 which was going towards

Doomdooma side in same direction knocked the vehicle in the

back side of the vehicle no. AS-23-AC/3083 as a result the victim

sustained serious injuries on his heap and right leg was fractured

and he also got severe head injuries and on other parts of the

body and he  was  admitted to  Doomdooma 30 bedded F.R.U.,

Doomdooma and later on the very day referred to Tinsukia Civil

Hospital, however being seen the deteriorating condition of the

injured  he  was  admitted  to  Dr.  S.K.  De's  Hospital,  namely

Tinsukia  orthopedic  Clinic/  Hospital  &  Research  Centre,  and

treated there. He was operated and femur lock plate has been

inserted with screw. Now he has been bed ridden and still  his

treatment is going on. The accident took place only due to the

rash and negligent driving of the driver of the tanker No.  AS-
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06/AC-1867. The father of the injured lodged F.I.R. against the

driver of the tanker no. No. AS-06/AC-1867 in Doomdooma Police

station.  

4.                In connection  with  the  said  accident Doom-dooma

police has registered  a  case  PS  case  241/2012  against  the

driver  of  the   alleged  Vehicle  and  investigated   the   case

accordingly. 

5.                  The  claimant   has  further   stated   that  the  injured

was  earning  his  livelihood  by  selling  pig  meat  and  his  daily

income was about Rs. 350/- to 400/- per day. He was contributing

to his family from the daily sell of meat but due to such accident

he  has  totally  unable  to  earn  any money  and almost  all  the

savings of the injured has been spent in his treatment. In his

family he was looking after his parents and younger brother. The

father of the injured has been over burdened by private loans

due to treatment expenses of the injured. Hence  the  claimant

has  claimed  compensation  of  Rs. 1,92,297/- from  the  Opp.

Party.

6.               The Opp. Party no. 1, 3  the driver  and  owner of the

vehicle  bearing  No.  AS-06-AC/1867,   have  not  contested  the

case. The Opp. Party  no. 4, the  driver of vehicle  no. AS-23/AC-

3083 has also not contested the case. Hence the case proceeded

ex-parte  against  them. 

7.               The  Opposite   Party  no.  2, i.e.  the  insurer of  the

vehicle bearing No. AS-06-AC/1867,  & the  Opp. Party  no. 5, the

owner  of vehicle  no. AS-23/AC-3083  and  Opp. Party  no. 6, i.e.

the New  India Assurance Co. Ltd. Insurer  of  vehicle  no.  AS-

23/AC-3083 have contested  the case  by  filing  separate written

statements. In their written statements  they have taken all the

routine pleas, denies  the  case  of  the claimant and prayed  for
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dismissal  of  the  claim  petition. 

8.                Upon pleadings  the  following issues  are  framed  by

my predecessor :

                  (i) Whether the claim petition is maintainable? 

(ii) Whether on 14.09.12 at about 5 A.M. at Hansara

N.H. 37, the claimant sustained injuries as a result of

rash  and  negligent  driving  of  the  vehicle  bearing

Registration No. AS-06/AC- 1867 (Tanker) ?

                 (iii)  Whether  the  claimant  is  entitled  to  get

compensation   and if so, to what extent and from

whom?

9.            During   the   course   of   hearing  the claimant

examined   himself  alongwith  another  witness in support of his

claim,  whereas  the  OP’s  have    adduced   evidence   of  two

witnesses on  their  part.   

10.            The  Tribunal   has  heard  the argument advanced by

the  parties  at  length  and  also,  deciphered  the  materials  on

record for an appropriate outcome of the instant case.  

11.          Before  discussing   the   issues   I   would  like to go

through  the  evidence  led  by  the  claimant's   side  for  better

appreciation and comprehension of the matter.

DISCUSSION, DECISION AND REASON THEREOF:

12.     CW.1,   Sri  Gautam Baruah,    has   deposed   in  his

evidence-in-Affidavit   that he is the claimant of the foregoing

claim petition  and as  such  competent  to  swear  this  affidavit.

That  on  16-09-2012  at  about  5  A.M.,  while  he  was  going  by

 



 6

vehicle no. AS-23-AC/3083 with his goods and proceeding from

Tinsukia town towards Doomdooma side and when the vehicle

reached near Hansara N.H. 37 all of a sudden due to rash and

negligent driving of the driver of the tanker bearing regt. No. AS-

06/AC-1867 which was going towards Doomdooma side in same

direction knocked the vehicle in the back side of vehicle No. AS-

23-AC/3083 as a result he sustained serious injuries and his both

legs were fractured and also got injuries on other parts of the

body  and  he  was  admitted  to  Doomdooma 30  bedded  F.R.U,

Doomdooma and later on the very day referred to Tinsukia Civil

Hospital, however being seeing  his   deteriorating condition he

was  admitted  to  Dr.  S.K.  Dey's  Hospital,  namely  Tinsukia

orthopedic  Clinic/  Hospital  &  Research  Centre,  and  treated

thereat.  his  both legs had been plastered and he has to bed

ridden for a few months and still his treatment is going on. The

accident took place only due to the rash and negligent driving of

the driver of the tanker No. AS-06/AC-1867. His father namely Sri

Hemanta Baruah had lodged the F.I.R. against the driver of the

tanker  no.  No.  AS-06/AC-1867  in  Doomdooma  Police  station

which was registered as Doomdooma P.S. Case no. 253/12. That

he is a meat seller (pork) and by doing this business he runs his

family. Before his accident he used to earn Rs. 350-400/- per day.

That after the accident his father by taking loan from different

persons  on  interest  providing  treatment  to  him  and  still  his

treatment is  going on.  That  he has claimed Rs.  1,92,297/-  as

compensation  for  the injuries  and future treatment and other

losses of himself.

13.         That he has filed Form No. 54 Accident information

Report, certified copy of F.I.R./ Ejahar, Discharge Certificate, and

Exhibited as:
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Ext. 1 Certified Copy of the Ejahar and F.I.R.

Ext. 2 Discharge Certificate

Ext.- 3 X-ray Plate/ Report (Ext. 3(i) to Ext. 3
(ix)

Ext.- 4 Prescriptions, Ext. 4(i) to Ext. 4 (vi)

Ext.5(i)
5(i)-5 xvii

Medical Bills and cash memos

Ext.-6(i)
&Ext.6 (ii)

Photograph of himself as injured & 

Ext.5. (i) 14.09.2012 Arati Medical Stores, C/M No. 2247  
Rangagora road, Tinsukia  

Rs. 2644/-

Ext.5.ii 14.09.2012 Arati  Medical  Stores,  C/M  No.
2248Rangagora road, Tinsukia 

   

Rs.     53/-

Ext.5.iii 14.9.2012 Ultralab  Cash  Memo  No.  9093,
Tinsukia

Rs.   410/-

Ext.5.iv 15.9.2012 Arati  Medical  Stores  cash  Memo  No.
2223, Rangagora Road, Tinsukia.

Rs 1394/20

Ext.5.v 15.9.2012     do     No. 2225           do        Rs.1006/-

Ext.5. vi 15.9.2012     do        No. 2224          do Rs.2893/90

Ext.5.vii 15.9.2012 Cash Memo No. 7174 of Tinsukia Blood
Bank
 

Rs.1800/-

Ext. 5. viii 15.9.2012  Cash Memo No. 7177 of Tinsukia    
Blood Bank 

Rs.  900/-

Ext.5.ix 16.9.2012 Arati Medical Stores cash Memo No   
2226, Rangagora Road, Tinsukia 

Rs.4459/63

Ext.5.x 19.9.2012 Arati Medical Stores cash Memo No   
2241, Rangagora Road, Tinsukia 

Rs.  219/-

Ext.5.xi 20.9.2012 Arati Medical Stores cash Memo No  
2246, Rangagora Road, Tinsukia 

Rs.3910/77

Ext.5.xii 20.9.2012 Account card/ Bill  Tinsukia orthopedic
clinic / Hospital and Research Centre,
Tinsukia           

Rs.46,300/-

Ext.5.xiii 27.9.2012 Arati  Medical  Stores  cash  Memo  No
2246, Rangagora Road, Tinsukia

Rs.  534/40

Ext.5.xiv 5.10.2012 Tinsukia orthopedic clinic/ Hospital and
Research Centre, Tinsukia

Rs. 1300/-

Ext.5.xv 19.10.2012 Arati Medical stores cash memo  Rs.  772/70
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Ext. 5.xvi  5.11.2012 Tinsukia orthopedic clinic/ Hospital and
research Centre, Tinsukia       

Rs.  500/-

Ext.5.xvii 25.11.2012  --do--            bill no. 3184      Rs.  600/-

Ext.5.xviii 25.11.2012 Arati Medical Stores, Rongagorah 
road C/M. No. 2982

Rs.  331/70

            

14.             During  Cross-examination of  C.W. 1, by OP no.  2  he

states that   the incident took place on 14.09.2012. On that day

prior to 5 AM, he alongwith his uncle Jeet  Barua  as driver of the

vehicle  were  proceeded  from  Tinsukia  to  Doom-dooma  side.

There  were  shops  at  the  place  of  occurrence  but  they  were

closed  at that early morning.  The Tanker  hit them from their

back side. He does not know the owner of the vehicle.   They

were three on the front seat alongwith the driver.  He denies  the

suggestion that all of a sudden their vehicle come to the midst of

the road and as such, the accident  took place. He denies the

suggestion that there is a capacity of three passengers in the

front of their vehicle  and there is a gap in the front  seat  and

three passenger can seat.  He has  piggery business. He has not

submitted  any  Income  certificate  in  this  case.   He  was

hospitalized for about 1 month in S.K. Dey Nursing Home. He

denies  the  suggestion that he was not hospitalized for 1 month

and only  hospitalized  for 6 days as per Ext.  2.  He was not

hospitalized in any other nursing home except S.K. Dey Nursing

Home. As per  Ext. 5 also  he was hospitalized for 6 days only. He

denies  the suggestion that  he has  claimed an  exorbitant  and

excessive amount in this case and he  is  not entitled  to get any

compensation.  He denies  the  suggestion that as the accident

took place due to  their fault, as such, the O.P no. 2  is not liable

to pay any compensation. He denies the  suggestion that   as the

seat capacity of their vehicle  is of two and they boarded  three,

so the accident took place.  
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15.            During  Cross-examination of  C.W. 1, by O.P no. 6, he

denies  the  suggestion that  the accident took place only due to

fault  on  the  part  of  the  Tanker  no.  AS-06-AC/1867 which was

driven by its driver in a very rash and negligent manner and hit

their vehicle from the backside. In connection with the accident,

his father had  lodged an Ejahar  before  the Doom-dooma  Police

station against the  driver  of the Tanker vehicle which caused

the  accident.  He  has  claimed  compensation  against  the

offending  Tanker  because   the  Tanker  is  liable  to   pay  the

compensation. 

16.            CW.2,  Sri Manik Dutta has  deposed  in his evidence-

in-chief  that  he  is a rickshaw puller. He knows the claimant

since  the  day  of  accident.  At  that  time   he  used  to  reside

Hansara, P.O. Hansara, P.S. Doomdooma, Dist, Tinsukia, Assam.

That  on  14-09-2012  at  about  5  A.M.,  while  he  was  carrying

emergency patient in his rickshaw going towards Doomdooma

Civil  Hospital   he  saw a  light  vehicle  no.  AS-23-AC/3083  was

proceeding from Tinsukia  town towards Doomdooma side and

when the vehicle reached near Hansara N.H. 37 all of a sudden

due to rash and negligent  driving of  the driver  of  the tanker

bearing  regt.  No.  AS-06/AC-1867  which  was  going  towards

Doomdooma side in same direction knocked the vehicle in the

back side of vehicle No. AS-23-AC/3083 as a result the claimant

and other persons got serious injuries. He stopped his rickshaw

and saw the claimant had fractured injuries and he was crying in

pain. He arranged to give some water to the injured and one of

nearby person called the police however he went to civil hospital

Doomdooma for the treatment of  his  passenger.  The accident

took  place only  due to  the rash  and negligent  driving  of  the

driver of the tanker No. AS-06/AC-1867. 

17.    In  Cross  examination  the  CW.2  has  deposed  that
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his  name is  Manik  Dutta.  The incident  took place in between

Doomdooma & Hanchara. He does not know the exact place. He

was  taking  a  patient  at  about  4.30  P.M.  for  Hanchara.  The

incident took place 1/2 Km from where he was. He cannot say for

whose fault the accident took place. He don't know the regd. No.

of the vehicle involved in the accident. The injured was in a oil

tanker.  He  saw  the  vehicle  in  the  P.O.  There  were  no  other

vehicles. The injured were lying near the P.O. The injured were

riding a bike.

           
18.          DW.1. S.I  Moni Mohan  Konch has deposed  that  he

came  to  the  court  today  after  getting  summons  from  the

Court  alongwith  duplicate  CD  in  connection  with  Doom-

Dooma  P.S  Case  No. 253/12. Ext. C  is  the  said  notice.  At  the

time  of  accident the  vehicle  bearing  registration  no. AS-23-

AC-3083 (Tata  ACE)  was  carrying  5  passengers  viz.  Bishal

Kahar,  Aklo  Orang,  Gautam  Baruah,  Jitu  Baruah  and  Bishal

Sharma. In  the  accident  more  or  less  all  the  passengers

sustained  injury. 

19.          In  cross-examination by  Claimant,  the  DW.1 has

stated  that  on 14.09.12  he was  not  posted  at  Doom-dooma

police  station.  At  that relevant  time  he  was  posted  as  O/C

of  Bordubi P.S  under Tinsukia  District. As  per  C.D  one  ASI  Sri

K. Talukdar  was investigating  officer  of  Doom-dooma  P.S case

no. 253/12 corresponding  to  G.R  Case  No. 1221/12  registered

U/s. 279/337/338 of  IPC.  The  FIR  was  registered  against  the

rash and  negligent driving  of  driver  of  Tanker  vehicle  No. AS-

06-AC-1867.  He   has   no   personnel  knowledge   about   the

accident. As  per  C.D  there  were  5(five)  persons  injured  of

both  the vehicle  involved  in the  accident.  On  the  day  of

accident i.e. on  14.09.12  the  Officer-in-charge  Doom-dooma

P.S  Sri  Utpal Borah,  S.I  of  police.
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20.             In   cross-examination  by   Opp.  Party  no. 6, New

India  Assurance  Company  Ltd.  the  DW.1 has stated  that all

the  5  persons  injured  in  the  accident   were  the  passengers

of  vehicle  No. AS-23-AC-3083. 

21. DW.2, Ashok  Kumar  Singh  has  stated that   he

came  to  the  Court  to  depose after  receipt  of  summon  from

the  Court. Ext. A is  the said  summon. He  has  brought  the

Combine  register alongwith  him  wherein  all  the  data’s  of

the vehicle  were  recorded. He  has  submitted  a  report  on

11.12.17 regarding  the particulars  of  the vehicle  no. AS-23-AC-

3083. Ext. B is  the  said  report. Ext. B(1)&  Ext. B(2) are  the

signatures  of  DTO.  The aforesaid  vehicle  was  TATA ACE. The

sitting  capacity of  the  vehicle  is  two  only including  the

driver. The owner  of  the  vehicle  is Sri  Ramen  Sarker, S/o.  Lt.

Jamini  Sarkar, R/o. Na-pukhuri  Bhimpara. The aforesaid  vehicle

was  a  goods  carrier  vehicle. 

22.           In  cross-examination  by  Claimant,  the  DW.2  has

stated that   as per  Ext. A, i.e.  notice,  DTO  of Tinsukia  has

been  called as  witness in  this  case.  In  Ext.  B  the  term

“goods   carrier”  has  not   been  mentioned.   As   per   their

combine  register  the  term  “goods   carrier”  has  not   been

mentioned in  reference  to the  vehicle  no.  AS-23-AC-3083. In

their  combine  register as well  as  Ext. B, the  full  name  of  our

DTO  has  not  been mentioned. At  the  time of  transfer  of  the

vehicle  the initial in the  combine  register  is  different as per

Ext. B(1) and  Ext. B(2). Today  Their DTO  is  in their office and

he is   doing  his  duty.   The  DTO  office  is   situated  at  a

distance of 5 minutes on foot.  

23.              Now for the brevity, convenience and comprehension

I am discussing the issues no. 1 and 2 simultaneously.  
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ISSUE NO. 1

24. With   regard   to   the  issue  no. 1 i.e. Whether the

claim petition is maintainable? I have gone through the material

evidence on record. I have found that the claimant has filed the

case as he was injured in an accident involving vehicle  bearing

Registration no. AS-23-AC-3083 and vehicle bearing Registration

No.  AS-06/AC-  1867  (Tanker).  Accordingly  the  father  of  the

claimant  had  lodged  an  FIR  against  the  driver  of  the  vehicle

bearing  Registration  No.  AS-06/AC-  1867  (Tanker).  Police

registered Doom-dooma  P.S. case  no. 253/12 corresponding  to

G.R  Case  No. 1221/12 U/s. 279/337/338 of  IPC and investigated

the  case  and  filed  charge  sheet.  From  the  above  facts  and

circumstances  it  is  proved  that  the  alleged  accident  was

occurred and being injured the claimant has every right to file

the instant case for the compensation. The opposite party could

not point out anything that the case is barred by law and fact.

Hence  I  am  of  the  considered  view  that  the  instant  case  is

maintainable. Hence the issue no. 1 is decided in favour of the

claimant.

ISSUE NO. 2

25.        With regard to the issue no.  2 i.e.  (ii)  Whether on

14.09.12 at  about  5  A.M.  at  Hansara  N.H.    37,  the claimant

sustained injuries as a result of rash and negligent driving of the

vehicle bearing Registration No. AS-06/AC- 1867 (Tanker)? CW.1,

Sri Gautam Baruah,   has  deposed  in his evidence-in-Affidavit

that he is the claimant of the foregoing claim petition and as

such competent to swear this affidavit. That on 16-09-2012 at
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about 5 A.M., while he was going by vehicle no. AS-23-AC/3083

with  his  goods  and  proceeding  from  Tinsukia  town  towards

Doomdooma side and when the vehicle reached near Hansara

N.H. 37 all of a sudden due to rash and negligent driving of the

driver of the tanker bearing regt. No. AS-06/AC-1867 which was

going towards Doomdooma side in same direction knocked the

vehicle in the back side of vehicle No. AS-23-AC/3083 as a result

he sustained serious injuries and his both legs were fractured

and also  got  injuries  on  other  parts  of  the  body and he was

admitted  to  Doomdooma  30  bedded  F.R.U,  Doomdooma  and

later on the very day referred to Tinsukia Civil Hospital, however

being seeing  his   deteriorating condition he was admitted to Dr.

S.K. Dey's Hospital, namely Tinsukia orthopedic Clinic/ Hospital &

Research  Centre,  and  treated  there.  his  both  legs  had  been

plastered and he has to bed ridden for a few months and still his

treatment is going on. The accident took place only due to the

rash and negligent driving of the driver of the tanker No.  AS-

06/AC-1867. His father namely Sri Hemanta Baruah had lodged

the F.I.R. against the driver of the tanker no. No. AS-06/AC-1867

in  Doomdooma  Police  station  which  was  registered  as

Doomdooma P.S. Case no. 253/12. 

26.            The statement of CW 1 is supported by the CW 2 so

far  the  accident  is  concerned.  The  witness  CW  2  is  an

independent.  The  opposite  parties  have  cross-examined  the

CW’s  but  could  not  make  the  statements  false.  The  CW  1

categorically has stated that his vehicle no. AS-23-AC/3083 was

dashed by the vehicle bearing Registration No. AS-06/AC- 1867

(Tanker)  from  the  back  side.  The  allegation  could  not  be

disproved  by  the  opposite  parties.  The  driver  of  the  alleged

vehicle has not contested the case and hence the statement of

the CW 1 & 2 become believable and reliable. Hence I am of the

considered opinion that the accident was occurred due to the

 



 14

rash and negligent driving of the driver of the vehicle bearing

Registration No. AS-06/AC- 1867 (Tanker). Accordingly the issue

no. 2 is decided. 

ISSUE NO. 3

27. With   regard  to  the issue  no. 3 i.e. (iii) Whether

the claimant is entitled to get compensation  and if so, to what

extent and from whom?  I have already decided the Issue no. 1 &

2. In view of the decision of the Issue no. 1 & 2 I  am of the

considered  view  that  the  claimant  is  entitled  to  get

compensation  and the Opposite  party  no.  6  liable  to  pay the

compensation to the claimant.

28. Now  let  us  decide  what should be the just  and

proper compensation to  the  claimant  in  the  light  of  facts

and circumstances  of  the instant  case.

29. With regard to the damages to the claimant I would

like to cite the case of G. Ravindranath @ R. Chowdhary Vs.

E.  Srinivas  and  Anr.,  reported  in  (2013)  12  SCC  455,

wherein the Hon’ble Supreme Court has held as follows:-  “13. It

is settled law that compensation in personal injury cases should

be determined under the following heads:

Pecuniary damages (Special damages)

(i)  Expenses  relating  to  treatment,  hospitalization,  medicines,

transportation, nourishing food and miscellaneous expenditure.

(ii) Loss of earnings (and other gains) which the injured would

have made had he not been injured, comprising:

(a) Loss of earning during the period of treatment;
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(b) Loss of future earnings on account of permanent disability.

(iii) Future medical expenses.

Non-pecuniary damages (General damages)

(iv) Damages for pain, suffering, and trauma as a consequence

of the injuries.

(v) Loss of amenities (and/or loss of prospects of marriage).

(vi)  Loss of expectation of life (shortening of normal longevity).

In routine  personal injury cases, compensation will be awarded

only under heads (i), (ii) (a) and (iv). It is only in serious cases of

injury,  where  there  is  specific  medical  evidence  corroborating

the evidence of the claimant, that compensation will be granted

under any of the heads (ii) (b), (iii), (v) and (vi) relating to loss of

future  earnings  on  account  of  permanent  disability,  future

medical expenses, loss of amenities (and/or loss of prospects of

marriage) and loss of expectation of life.”

30. In view  of  the  statement  of  the  claimant and

submission of the Ld. Counsel for the Opposite party with regard

to the hospital bill,  I  have gone through the medical  bills and

voucher submitted by the claimant and found that the claimant

could   provide   proper   receipt,   bill   and   voucher   of  Rs.

69, 328.60 only.  As the Opposite party no. 3 has not denied the

falsity  of  the said  bill  I  hold  that  the claimant  has spent  Rs.

69,328.60  only for his medical treatment.  Therefore,  the

claimant  is  entitled  to  receive   the   said   amount  of   Rs.

69, 328.60  only, towards the expenses relating to treatment,

hospitalization and medicines.

31.      Further, the claimant has not submitted any receipt
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or  documents  to  prove  that  he  has  spent  money  in

transportation  to   and  fro  Tinsukia   Orthopedic   Clinic  and

Research   Centre,   Khageshwar   Road,   Tinsukia,  Assam.

However in the interest of justice I hold that a lump sum amount

of  Rs.  3000/-  was  spent  on  account  of  transportation  and

miscellaneous expenditure. In total, the  claimant is  entitled to

receive  the  aforesaid  amount  of  Rs.  69,  328.60 +  Rs.

3,000.00 = Rs. 72,328.60 only, towards expenses relating

to treatment, hospitalization, medicines, transportation,

nourishing food and miscellaneous expenditure.

32.           Considering the nature of the injury i.e. Subtrochanteric

fracture ( R )femur  multiple  Ribs(RJA) of the claimant, which  is

certified  by  the  concerned  doctor , I am of the considered

opinion  that  he  is  entitled  to  receive  an  amount  of  Rs.

10,000/-, towards damages for pain, suffering and trauma

which in my view is just and adequate.  In total, the claimant is

entitled to receive the aforesaid  amounts of  Rs. 72,328.60+

Rs. 10,000.00 = Rs. 82,328.60 only  as compensation.

33.            It  reveals  from  the  material  on  record that the

claimant has  claimed for loss of earning for him. But it is proved

that the claimant has suffered from leg injury and  has to take

treatment for six days as per Ext.  2 & 5 as indoor patient at

Tinsukia Orthopaedic clinic Hospital & Research Centre. However

the  claimant  could  not  prove  his  monthly  income  and  his

business by submitting any relevant documents. However in the

interest of justice as the claimant claims to be dealing in selling

of pork I hold that the claimant had a notional income of Rs.

6000/-  PM.  Hence  considering  that  the  claimant  is  a  petty

businessman and taking note of the social status of the claimant

and considering all facts and circumstances and in the interest of

justice I am of the considered view that the claimant is entitled
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for  an amount of Rs. 1,200/- as loss of earning for about

six days. Hence, Rs. 82,328.60 only  + Rs. 1,200/- = Rs.

83,528.60.

34.             With regard to the future medical expenses for further

treatment for the   injury of the claimant I have found that the

claimant  has  not  deposed  anything  for  his  future  medical

treatment. Hence considering all facts and circumstances I am

not inclined to pay any amount under the head of future medical

expenses.

35.           Now the question to be decided who will have to pay

the compensation and what amount to the claimant on account

of injuries  in the accident. 

36.       In    the   case    of  Khenyei  Vs.   New  Indian

Assurance  Co. Ltd. and  Ors. reported  in AIR 2015, SC

2261 a  three  Judge Bench of  the  Hon'ble  Supreme  Court  has

held  that " there is  a  difference  between  contributory  and

composite  negligence. In the  case  of  Contributory  negligence

a  person who has himself contributed to  the  extend  cannot

claim  compensation  for  the  injuries  sustained  by  him in the

accident  to  the  extent  of his own  negligence,  whereas  in

the  case of  composite  negligence a  person who has suffered

has not  contributed  to  the  accident  but the  outcome of

combination of negligence  of two  or  more  other  persons”. 

37.           From  the material evidence on record it is apparent

that the  instant  case is  a  case of  composite negligence as the

claimant was not a driver of the alleged vehicles. The claimant

did not contribute anything to the occurrence of the accident.  In

view of the above discussion, I am of the considered opinion that

an  award   of  Rs.  Rs.83,528.60. only  (Total  Eighty  Three

thousand Five hundred Twenty Eight &  Sixty  Paise only)
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is entitled by the claimant as  compensation as  calculated  and

computed  above under  the law and  equity which  is in my

considered opinion is just and  adequate.

38.          It has already been decided that the alleged accident

had occurred due to the rash and negligent driving of the driver

of the vehicle bearing Registration No. AS-06/AC- 1867 (Tanker).

Hence the O.P No. 6, i.e. the  New  India  Assurance Co.

Ltd.  is  accountable  to  pay  the  compensation  to  the

claimant. 

 

39.        As   such  the  O.P  No.  6,  i.e.  the   New  India

Assurance  Co.  Ltd.  is  liable  to  pay  half  of  the  total

compensation amount of  Rs. 83,528.60. only (Total Eighty

Three thousand Five hundred Twenty Eight &  Sixty  Paise

only)  to the claimant.

40.          In view of the outcome of the aforesaid issues, it has

decided  that  the  claimant  is  entitled  to  get  the  award  of

compensation as calculated and computed above, under the law

and equity. Accordingly, the issue no. 3 is decided in favour of

the claimant.

O R D E R

41.            In  the  result, the claim petition is allowed and as such

the O.P No. 6, i.e. the  New  India  Assurance Co. Ltd.  is

liable to pay total compensation amount of Rs.83,528.60 only

(Total Eighty Three thousand Five hundred Twenty Eight

&  Sixty  Paise only) to the claimant. Hence, the O.P No. 6,

i.e. The  New  India  Assurance Co. Ltd. is directed to pay

total  compensation  amount  of  Rs.  83,528.60  only  (Total

Eighty three thousand Five hundred Twenty Eight &  Sixty
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Paise only) to the claimant with 6% P.A interest from the date

of filing of the claim petition on the basis of aforesaid terms and

conditions till the realization of the full amount.

42.         Accordingly, this MAC case is disposed of on contest

without any cost.

43.           Given  under  my  hand and seal of this Tribunal on this

the 22nd   day of February, 2018.

 Dictated and corrected by me.   

            (A Hakim)                                                     (  A. Hakim)
       Addl. Member-2,                                              Addl. Member-2
M.A.C. Tribunal, Tinsukia                               M.A.C. Tribunal, Tinsukia
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